The Journal of Value Inquiry 20:309-317.

_9 1986, Martinus NijhoffPublishers, Dordrecht. Printed in the Netherlands.

PRIVACY AS A VALUE AND AS A RIGHT

JUDITH ANDRE

Philosophy Department, Old Dominion University, Norfolk, VA 23508-8510
Some philosophers define privacy as a state, others as control over that state. 1

I will not enter the definitional dispute. I will argue instead that the value of privacy

as a state differs from the value of control over that state; that knowledge of

others is also a value, inversely correlated with the amount of their privacy; that

any rights claim entails the trumping of opposing claims whose presence is logically

necessary; and therefore that we have no right to privacy as such. Apparent rights

to privacy are special cases of rights that justified expectations about social conventions

be fulfilled. I will be speaking of rights only in the sense or moral entitlement;

I am not concerned here with what the law should be. In the course of my

argument I also hope to show that some claims linking privacy and autonomy are

inflated.
Since I am not entering the definitional debate, I will stipulate that privacy

exists to the extent that others do not perceive (see, hear, etc.), know about, or

recognize one. For brevity's sake I will often speak simply of "knowledge of" or

"awareness of'' another; these terms will always represent the threefold disjunction

in my stipulative definition.

Privacy: A description

One has privacy, in my sense of the word, to the extent that others do not recognize,

perceive, or know about one. In most societies some degree of such privacy

is mandated. Except in extreme circumstances, for instance, no one in our own

society would defecate in front of anyone else. Nudity is forbidden except in the

presence of willing others, as is copulation. Childbirth, during much of the 20th

Century, could be watched only by medical personnel or their emergency surrogates.

The mandate need not be in the form of social norms. Some companies forbid

their employees to disclose their salaries to one another; some out-of-court settlements

of civil suits stipulate that none of the parties reveal the amount of the settlement.

Some societies demand periods of ritual seclusion. The Mehinacu of Brazil

place boys at the age of nine or ten behind partitions. Once there he can speak only

in whispers, display no emotional intensity, and may leave only at night, briefly

and unobserved. This ceremonial isolation lasts several years. 2 In many other

Cultures women must keep their bodies and their lives particularly hidden.

Of course privacy need not be mandatory. It can be allowed, or even forbidden

yet still attained. Thinking about mandatory privacy, however, reveals how separable

are privacy and one's control over it.
Control over privacy

Control over privacy is the ability to limit the extent to which others recognize,

perceive, or have knowledge of oneself. This ability is limited in various ways:

law, custom, physical facts such as the permeability of structures to light and to

sound, and psychological facts such as the persistence and ubiquity of curiosity.

To the extent one has this power, one is able to say "no" or "yes" to further awareness

by others of oneself: to maintain the barriers or remove them.

In the examples given earlier, the Mehinacu, visited only occasionally by his

father and (let us say) not free to refuse the visits, has little power over his state of

privacy; cultural factors determine its limits. Still he is perhaps free to confide

or not confide intimate fedings, and - supposing his father were willing but not

insistent upon hearing these confidences - the boy controls his own privacy in that

respect.

Frequently high status brings with it increased control over what others know.

In some cultures people of high rank can make everyone else look away - or even

retire behind dosed doors and shuttered windows - to avoid seeing what the official

has done. 3 The inconvenience and the effort fall completely upon the potential

observer.

Privacy and control over it, then, are different things; either can exist without

the other. (The person with control may choose not to use it, on the one hand;

on the other, convention or physical isolation may make self-disclosure impossible.)

The value of privacy should be considered separately from the value of control

over privacy.

The value of privacy

If it is valuable not at times to be recognized, seen, or known about by others, it

must be that their awareness is at some time, in some respect, undesirable. Different

authors treat this undesirability in different ways. Some writers dismiss the need

for distance as a product of individualist ideology. 4 One social psychologist simply

takes it as a given that after a certain period of time together people can no longer

tolerate each other, although the same author later writes that privacy provides for

the "institutionalized evasion" of stringent role demands, s If it is a fact that

social roles are always too stringent to be comfortably met, it must be a contingent

fact; but it is not a contingent fact that others have expectations of us: believe

that we will act in certain ways, and hope that we will act in certain ways. (What

is hoped for and what is expected may of course be different.) I will explore the

implications of this in a moment; first I would like to discuss Robert S. Gerstein's

recent discussion of the need for privacy for intimate relationships. 6

Gerstein argues that intimacy is destroyed by observation: that "an experience

of intimacy is first of all an experience of a relationship in which we are deeply

engrossed" and that the awareness of being observed makes the participants self conscious, thus shattering their absorption. 7 This account fails partly because it

defines intimacy inadequately: intimacy is a kind of full sharing and mutual concern,

often characterized by full absorption in one another, perhaps even impossible

without some such periods, but not in itself a sense of being deeply engrossed.

Furthermore, although it is true that self-consciousness makes this kind of absorption

impossible, it is not true that the knowledge that one is observed always

creates self-consciousness. Undistracted communion is possible even when one

knows others are there and watching: imagine a brother and sister reunited in the

presence of a loving family - or even in a railroad station; imagine two friends in

animated conversation in the midst of a party. Only when the observers are intrusive

or threatening is absorption inhibited by their presence, s

A more common claim for the value of privacy argues that it is a necessary

condition for autonomy. 9 If others know what we are doing, it is claimed, and

we know that they know, we will have at least some concern for pleasing them.

This concern makes it more difficult for us to think and act independently.

I would strengthen this common position. I would argue that a society in which

people are indifferent to the desires of others is morally undesirable. Some desire

to please is built into every form of affection; and some fear of displeasing is built

into the mutual respect of equals. The only people we have no fear of displeasing

are those with no power to affect our lives; these will be, not equals, but people

over whem we have disproportionate power. Frances Trollope noted the indifference

of slave-owners to the presence of their slaves:

They talk to them, of their condition, of their faculties, of their conduct

exactly as if they were incapable of hearing . . . A young lady displaying

modesty before white gentlemen was found lacing her stays with the most

perfect composure before a Negro footman. 1~
In a morally desirable society people will have some reason, either affection or

respect, to want to please each other; and if autonomy is also desirable, then so

is privacy - a buffer zone between the self and others.

But this argument moves too quickly. Let us say that autonomy is the disposition

to act on principles upon which one has reflected, which one has chosen.

Neither the process of reflection nor the disposition to act accordingly is closely

tied to privacy. Thinking, other things being equal, is not inhibited by the presence

of observers; a certain privacy attends thinking by the very nature of things. The

observers might be noisy, but then so are non.observers like bullfrogs and thunderstorms.

One could also imagine communities which established quiet times and

places: although people remained together, custom prevented their speaking.

Monastic communities have such times; libraries are such places. And reflection

demands more than the opportunity to think: it demands particular kinds of

things to think about. The autonomous person, ideally, has articulated her principles,

weighed them, considered how to support them; This process is more likely

to come from contact with other people than from discussion with herself.

True, groups can produce "group-think"; but this is an argument for the broadening

of interpersonal contact and for time to think, time between group discussion

and action. The time need not be time alone.

After reflecting and choosing, the autonomous person acts accordingly. Most

actions must be done in the public eye: the choice of a job, of a spouse, even most

political action is common knowledge. When an action can be performed privately,

however, and the principles of the agent are different from the principles of possible

observers, privacy does increase the likelihood that the action will accord with

the principles of the agent. This is the rationale for the secret ballot. Not many

actions fit this description, however; many actions for which we desire privacy

(personal hygiene, for instance) are actions with little moral significance and about

whom the agent is unlikely to have "principles" any different from those of the

general population.

Although it is true that some actions are more likely to be autonomously chosen

if they can be performed privately, it does not follow that the more privacy one

has, the more autonomous one is likely to be. The disposition to act in accord with

one's reflectively chosen principles might even be weakened by excessive privacy,

since privacy affords no opportunity to face and resist the disapproval of others.

Moral muscles can be weakened by disuse.

I conclude, then, that the connection between privacy and autonomy is considerably

less than is generally assumed. Nevertheless, privacy is considered valuable,

and correctly so. It is bought and sold, in the form of train compartments,

hotel rooms, houses and hospital rooms. 11 It increases with status: the president of

the company has a suite, middle executives offices, supervisors have cubicles, but

typists are in a pool.Why is privacy valuable? I believe because it is a form of ease,

like peace and quiet. In privacy one need not think about one's impact on others;

there is one less thing to take into account.
Ordinarily, too, those circumstances which prevent others from knowing about

us keep us from knowing about them, and this also simplifies our lives, when

others are not around there's less competition for our attention and for our energy.

This simplicity, of course, can also be described as impoverishment: the less people

know of us, the less they can help us, and the less they can share. Many experiences

are deepened if they are shared. Conversely, the less contact we have with

them, the less we know and understand, and the less we can do for and with them.

Nevertheless, a good life will have some degree of privacy, even though it will also

have some degree of communication.
The value of control over one's privacy

Even more desirable than privacy itself - which may be socially mandated - is

power over one's privacy. A door which one can open and close is better than a

wall, if there is any possibility that one might someday wish to go through it.

Charles Fried once argued that control over information about oneself provides

"moral capital": information, secrets, "which we spend in friendship and love. ''12

As Jeffrey'.:H. Reiman pointed out, however, friendship and love would still be

possible in a society where there were no secrets, or no secrets one was at liberty

to share, la Intimacy may be a profound openness to one another, but if that is all

it is, then love goes beyond intimacy. Love is concern for what happens to someone,

actions which brings good to the other, a desire to be with someone and to

share that person's happiness and pain. None of these attitudes depend upon

special access to that person's secrets.

There is a simpler explanation of the value of discretionary privacy. Other

things being equal, it is better to be able to do what one wants; inability to do so

causes frustration, which is unpleasant. This doesn't take us very far, however:

customs can be so internalized that a desire to share certain information, or hide

certain information, never forms. Practically no one in our society wants to walk

around nude; just as few want to hide their spouse's identity. The desires would

be very different if society were sufficiently different. So one must ask whether

the desire to control what others know is itself a good thing, something to be cultivated.

I don't know the answer to that. In most societies, however, the desire for

privacy will differ from individual to indiviktual. That is a reason to allow individuals

to decide how much privacy they have.

The unpleasantness of frustration, however, cannot explain the value of being

able to forbid covert observation. Covert observation frustrates no one if it is successfully

kept secret. Yet, as Stanley I. Benn points out, observation changes the

circumstances and the meaning of one's actiorr, t4 It is valuable to be able to control

that: the more one knows about the circumstances in which one lives, the more

one is able to shape one's life. That ability, like the ability to do what one wants,

I will treat as a prima facie good, leaving open the question of how weighty each is.

Power over privacy as a right

The fact that something has value to an individual does not give him a right, not

even a prima facie right, to it. I believe that Benn too easily slips from one to the

other. Of course rights have been defined in many different ways. I would like to

suggest, and for my purposes here stipulate, a necessary condition for a value to

count as a right: the value must outweigh those countervailing values whose presence

is necessitated by the nature of the value. When for instance we claim a right

not to be hit, we say at least that the victim's interest in not.being hit, ceteris par#

bus, takes moral precedence over the assailant's interest in hitting. (I am using"interest" and "value" as rough equivalents.) So with privacy. By definition it

limits the ability of others to learn about us. It deprives them of something of

value. If privacy as such is to count as a right, we must be able to say that someone's

interest in not being known, ceteris paribus, outweighs someone else's interest

in knowing. I will argue that this is not the case. To support my thesis I will examine

the interests people have in knowledge of one another, an interest that is rarely

examined. (The only "need to know" mentioned with any frequency is the government's

need to know about criminals and subversives.) Both sides of the privacy

wall must be understood if privacy is to be understood.

The value of knowing about others

Customs which forbid others from investigating - from peeping, eavesdropping,

shadowing, and so on - constrain the observer, who has some desire to do these

things or the custom would have no point. Posner discusses the instrumental

value of knowing about other people: we can emulate their successes, avoid the

pitfalls into which they have fallen, and predict what they are likely to do to us. is

He is puzzled, for instance, that we allow people to conceal discreditable information

about themselves. In business, he points out, that would be fraud. We want to

know the truth before we buy a product, join a firm, or do business with a company;

we particularly want to know about defects and irregularities. The same

holds true when we choose people with whom to associate. Their criminal past,

their present sex life, their bad habits - all are relevant to the choices we make.

This economic analysis helps explain why we are curious about people much

like us: knowing their work habits, for example, can be valuable as we shape our

own. But there are many other kinds of reasons for our interest. To begin with,

we understand ourselves better when we understand others. Recognizing another's

self-deception, for instance, may help us see our own. Our weaknesses and strengths

are put in perspective; each is likely to be more common than we think, but even if

oiae turns out to be uncommon, there's some point in knowing this. Posner believes

a reader of gossip about celebrities wants to learn how he too can become rich and

famous. 16 Surely, though, avid fans of Michael Jackson or Princess Diana have no

such intention: fans want vicariously to live the lives of people they envy and/or

admire. The fans' fantasy lives are enriched by gossip. Learning about other people

helps us in many of the ways reading fiction does.

Finally, people simply find other people intrinsically interesting. Just as a mathematical

theorem, the process of photosynthesis, or the behavior of a squirrel can

fascinate us, so can the lives of other human beings.

We benefit in many ways, then, from knowing about one another. In any social

structure this kind of knowledge lies on a continuum of availability. Some of it is

unavoidable, some unobtainable, and most somewhere in between the two extremes.

Value of controlling what we know about others

We have reasons for wanting to control the extent to which we have knowledge

of others, reasons similar to those which support our desire to control what others

know of us. First, there is value in being able to do what one wants. Secondly,

knowledge of others both changes one's inner life and is useful, and there is value

in being able to choose what one's life is like (self-determination) and what tools

one will use to shape it (again, self-determination).

Conclusions

Knowledge of others, then, has value; so does immunity from being known. The

ability to extend one's knowledge has value; so does the ability to limit other's

knowledge of oneself. I have claimed that no interest can count as a right unless

it clearly outweighs opposing interests whose presence is logically entailed. I see

no way to establish that my interest in not being known, simply as such, outweighs

your desire to know about me. I acknowledge the intuitive attractiveness of such a

position; but my earlier discussion concluded that the value of privacy is ease, and

the value of knowledge is understanding - and it's not obvious that either outweighs

the other. Nor is it obvious that the freedom and autonomy which result

from the power to limit what others know is more significant than the freedom

and autonomy which result from the power to extend one's .knowledge. I believe

the intuitive attractiveness of the belief tl/at privacy values outweigh knowledge

values lies in the entirely correct belief that a society without any privacy would

be unpleasant. But a society without mutual knowledge would be impossible.

I conclude therefore that there is no right to privacy nor to control over it.

Nevertheless, each of these things is a good, and a good made possible (given the

presence of other people) by social structures. A desirable society will provide

both privacy and control over privacy to some extent. Nothing in my analysis helps

determine what the proper extent is, nor what areas of life particularly deserve

protection. Those who would argue that privacy and control over it are entailed

by respect for persons should, I think, choose instead some particular areas central

to being a person, to counting as a person, and then show how one is less likely to

exercise one's capacities there fully without privacy or without control over it.

Although Gerstein's attempt fails because he inaccurately defines intimacy as a

kind of absorption and incorrectly opposes absorption with publicity, I think it is

the kind of attempt which must be made. Furthermore, he has probably chosen

the right area of life - if anything has a special claim to privacy it is probably the

union between people who care for one another. The value of being together alone

may be more significant than the value of being alone, if only because words and

actions are public while thoughts are not. But I will not try to develop that argument

here.

In any case both privacy and control over it are social goods; on egalitarian

grounds they should, ceteris paribus, be equally available to everyone. This helps

explain the "dehumanizing" effect of institutions which provide no privacy at all

- prisons and some mental institutions. It is not so much that the inmates are

totally known; it is rather that those who know them are not so fully known by

them; further, that the staff has a great deal of control over what they disclose of

themselves, and the inmates very little. The asymmetry of knowledge in those

institutions is one aspect of the asymmetry of power; the completely powerless

are likely to feel dehumanized. – I think this is a good point. I know I wouldn’t feel so bad about the good people at Google knowing all about me if I could also know all about them too. I guess what bugs people is that Big Brother can see you but you cant see him.
My analysis also helps account for the wrongness of covert observation. It is not

simply that the observer violates the wishes of the observed, for the question is

whose wishes trump. The observer is violating the justified expectations of the

observed: expectations supported by weighty social conventions. These have

more moral weight than simple desires do. The peeping tom is violating a convention

which structures the distribution of knowledge, a convention from which he

benefits. Without it his own activities might well be impossible. He might be more

easily caught; or his victim, less trusting, might choose houses without windows.

More deeply, the thrill of what he is doing depends on the existence of the convention.

Even morally permissible excitement - the suggestiveness of some clothing

- would disappear without conventions about nudity. Presumably, too, there are

elements of his own personal life for which he values his privacy. He is on grounds

of justice obligated to observe the rule which makes his benefits possible.

(Some claims to privacy result from personal predilections, rather than from

convention. Parent describes a person who is extremely sensitive about being short,

for instance, and does not want his exact height to be common knowledge, is

The grounds for these claims are obviously different from those I've been discussing.

The grounds are the moral obligation not to cause needless pain, or, if the information

was given in confidence, to keep one's promises.)

Although there is no right to privacy or to control over it as such, there is a

right to equality of consideration and to a just distribution of benefits and burdens.

To put it another way: there is no natural human right to privacy or to control

over it; but a good society will provide some of each, and justice requires that the

rules of a good society be observed. 19
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